INTRODUCTION
The basic structure of the statute governing the U.S. International Trade Commission (ITC) is grounded in the Smoot-Hawley Tariff Act of 1930. 2 The adjudicatory portions of the ITC's docket arising from this statute are generally recognized to include two basic categories of cases (more precisely termed "investigations"): the Title VII portion, which is filled mostly with issues of antidumping and countervailing duty law; and the Section 337 portion, sometimes also referred to as the "unfair competition" portion, which is filled mostly with issues of intellectual property law. 3 For the Title VII portion, a longstanding concern has been that these cases essentially run too high of a ratio of risk to reward for the overall societal benefit. The low reward is because Title VII cases proceed without any requirement there be evidence of actual or threatened economic harm to the The views expressed herein are presented in this fashion to preserve for public review a more detailed explanation of the ideas already made part of the public record of that investigation by the questions the author asked the parties at the oral argument held by the ITC on 20 April 2017 regarding the Administrative Law Judge's Order No. 38, which was issued 14 November 2016. These views are those of the author only, having been reached in his role as an individual adjudicator in that investigation, and are not properly attributable to the ITC or any of its other Members or Staff; and they take no position on any other pending or proposed legislative or other governmental actions. The author gratefully acknowledges the many helpful contributions to these ideas from the parties, their counsel, members of the commenting public, and the ITC staff. The agency's prepublication ethics review and resulting clearance to ensure avoidance of any impropriety or appearance thereof is also gratefully acknowledged.
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Antitrust Under § 337 at the USITC (Page 2 of 20) market as a whole. 4 The high risk is that these cases can have the effect of merely picking particular winners and losers within our economy by issuing orders that protect those investing capital and labor into the particular domestic industries that are subject to the orders while raising prices paid by those investing capital and labor in the industries for which the subject products are inputs to downstream production, as well as prices paid by consumers for final products. 5 In response to such concerns about overall social benefit, commentators have recommended that Congress should import into these international trade laws many of the limits now recognized in modern antitrust law to focus in on true economic harm to markets by incorporating key lessons about error costs learned over the past century in institutional economics, such as the requirement that adjudication of complaints about low pricing turn on proof of actual predatory pricing. 6 This paper, drafted as an adjudicator's opinion in a recent case of nearly first impression, 7 explores a different approach to aligning the strengths and opportunities available through the ITC by considering how more ordinary antitrust issues can be adjudicated through the Section 337 portion of the ITC's docket. This might be done using existing law. The basic theme is that there are several significant reasons why even a Title VII skeptic -as well as an antitrust skepticshould be significantly less worried when cases normally expected to be brought in the Title VII portion of the ITC's docket as petitions are instead brought in the Section 337 portion of the ITC docket as complaints alleging ordinary violations of the antitrust laws.
Private antitrust litigation fits well within the ITC's Section 337 docket for several reasons. It squarely fits with the plain meaning of the ITC's statute. It also squarely fits the well-established antitrust case law. In addition, it offers some practical benefits. Unlike the relatively easy-to-satisfy legal requirement for assessing injury in the Title VII portion of the docket, 8 established antitrust law would turn on the substantive legal standards within that body of established antitrust law that are seen by a broad consensus to be focused on a middle of the road attempt to represent true public interest in avoiding actual economic harm to a market as a whole. In addition, a 337 investigation, which involves initial inter-partes adversarial litigation before an Administrative Law Judge (ALJ), implicates less reliance on administrative deference than an action in the Title VII portion of the docket, and more reliance than in the Title VII portion of the docket on a detailed factual record involving the full panoply of procedural devices ordinarily available in federal court for truth-testing of evidence including cross examination of testimony, all in a timeframe likely to be significantly shorter (around 18 months) than the many years typically required for antitrust litigation in federal court. Nevertheless, at least one recent high-profile dispute shows there is at least one significant barrier that may stand as a practical obstacle to a private litigant bringing an antitrust claim under the Section 337 portion of the ITC's docket: the doctrine that federal courts developed called "antitrust injury,"
10 During the initial phases of such a case recently brought against Chinese importers of steel by the domestic US steel industry, with support from both companies and unions, the ALJ dismissed the antitrust complaint for lack of antitrust injury in an initial determination that was then reviewed by the Commission.
11 This paper explores some reasons why the antitrust injury doctrine from federal court may not be a good fit for investigations brought under Section 337 at the ITC. Yet, the private antitrust injury practice from the federal courts does not appear to be a good fit for importation into ITC practice because it is not required by either the ITC's statute or the substantive antitrust statute. 12 The analogy drawn by Respondents, while evident at first blush in that both actions are initiated by private parties, almost entirely breaks down on functional grounds when the logic of the private antitrust injury doctrine is followed on its own terms.
A. The Plain Meaning of the ITC's Statute
The ITC's statute is one of the customs and international trade laws in Title 19 of the United States Code. The ITC's statute refers to the substantive unfair competition laws of other Titles of the United States Code. It makes explicit reference to Title 35 for patents, Title 17 for Copyrights, and Title 15 for trademarks. It also makes explicit reference to unlawful conduct that must be dealt with by the ITC if it involves the type of unfair competition, the threat or effect of which is to destroy, substantially injure, or prevent the establishment of an industry, 12 As the Federal Circuit recently reminded, the absence of express limit in the ITC's statute against the reach of the ITC's statute militates heavily against importing such a limit as a matter of law. 20) or to restrain or monopolize trade and commerce. At least this last categorymarket restraint and monopolization -appears on its face to be the same type of unlawful unfair competition that is the subject of the substantive antitrust provisions in Title 15 promulgated through the Sherman Act and Clayton Act, among others.
The Clayton Act authorizes private parties to sue in federal court when they have been harmed by a violation of the antitrust laws, such as the Sherman Act or other sections of the Clayton Act. 13 The Supreme Court has interpreted the private enforcement provisions of the Clayton Act to require the private antitrust plaintiff in court to plead and prove private antitrust injury.
14 The Court has further pointed out that "in the context of pricing practices, only predatory pricing has the requisite anticompetitive effect," 15 for which there is a two-prong test: "[f]irst, a plaintiff. . . must prove that that the prices complained of are below an appropriate measure of its rival's costs" ("below-cost pricing"); and "[t]he second prerequisite . . . is a demonstration that the competitor had . . . a dangerous probability, of recouping its investment in below-cost prices." 16 In essence, Respondents seek dismissal of the antitrust claim in this investigation because they see such a claim as requiring the complainants to plead and prove below cost pricing and recoupment. Claimants concede that dismissal would be appropriate if such a private antitrust injury doctrine were required at the ITC. This is because, for steel made in China, Complainants concede they have no meaningful ability to show much about either cost or recoupment. Complainant's infirmity may be in part because of the difficulty conducting discovery in China and in part because of the significant role of the Chinese national government in 13 the operations of the national economy in general and particular business firms in particular.
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On the legal question about what is needed for their antitrust case to proceed before the ITC, Complainants have a different take. They argue that their antitrust claim(s) should proceed before the ITC whether focused on price fixing or on other horizontal agreements spanning a much broader spectrum of behaviors than merely predatorily low price. This approach is easier for me to follow for the reasons explained below.
Section 337 instructs the ITC to investigate and adjudicate claims of "[u]nfair methods of competition and unfair acts in the importation of articles . . . into the United States, or in the sale of such articles by the owner, importer, or consignee, the threat or effect of which is . . . to restrain or monopolize trade and commerce in the United States."
18 As recognized in early Commission cases, "[t]his prohibition is generally modeled after section 1 of the Sherman Antitrust Act (15 U.S.C. § 1)."
19
Complainants in this case seek, inter alia, relief from injury caused by Respondents' "conspiracy to fix prices and control output and export volumes, in violation of Section 1 of the Sherman Act, 15 U.S.C. § l." 20 Although at oral argument there appeared to be some lack of clarity about which provision of the ITC's statute was invoked on what date and by whom regarding the antitrust issues in this case, 21 at present there are two particular statutory hooks on which the Complainants hope to hang their case. They rely on either Section 337 (a)(1)(A)(i) or (iii), which prevent acts of unfair competition, the threat or effect of which is: "(i) to destroy or substantially injure an industry in the United States; … [or] (iii) to restrain or monopolize trade and commerce in the United States."
22 Simply put, they complain of harm to a domestic industry under (i) and harm to "trade and commerce" under (iii).
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Past Commission determinations relating to these provisions in the ITC's statute have recognized that by the end of an investigation brought under these provisions, the complainant must have shown actual injury either to the industry or to trade and commerce before the Commission will order a remedy. For example, the Commission determined that "[Section 337] contains a separate requirement of injury, either to competition or to competitors," i.e., "[t]he party with the burden of proof must show by substantial, probative and reliable evidence that either injury or a restraint of trade is taking place, or that there is a tendency toward them." 23 But no Commission determination applying these provisions of the ITC's Section 337 statute has imported the antitrust injury doctrine from cases brought under the Clayton Act in district court. Some important differences between the two statutory regimes may explain why.
One stark difference between the two statutory regimes 24 relates to the explicit goals that the statutes state for themselves. The ITC's statute explicitly states it is to remedy harm to the industry or harm to trade and commerce.
25 By contrast, the Clayton Act explicitly states it is to remedy harm to only the plaintiff itself. 26 This difference has particular significance for the issue now before the Commission because the Supreme Court's source of the private antitrust injury doctrine, its decision in Brunswick, explicitly tied the doctrine to this particular goal of the Clayton Act. More particularly, much of the Court's discussion in Brunswick focuses on the role the doctrine plays in mitigating the risk of unjustly enriching the plaintiff with damages awards beyond the amount of the particular antitrust 23 (December, 1971 ) ("Section 337 directs the imposition of an exclusion order in a case where an unfair method or act has the effect or tendency 'to restrain or monopolize trade and commerce in the United States' irrespective of whether a domestic industry is experiencing injury.") (quoting the statute). 24 On the one hand are these provisions of the ITC's statute, under which complainants are seeking to proceed here before the Commission, and on the other hand are the provisions of the Clayton Act under which private parties may proceed in district court. 25 19 U.S.C. 1337(a)(1)(A) ("(i) to destroy or substantially injure an industry in the United States;
[or] … (iii) to restrain or monopolize trade and commerce in the United States") (emphasis added). 26 Section 4 of the Clayton Act explicitly references the plaintiff's own injury as the basis for both the suit and the recovery. 15 U.S.C. § 15(a) (". . . any person who shall be injured in his business or property … may sue therefor . . . and shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney's fee.") (emphasis added).
(Page 8 of 20) harm that plaintiff actually suffered. 27 The doctrine makes sense in the context of the Clayton Act proceedings in federal court because it keeps the cause of action focused on that statute's stated goal of protecting a particular litigant only in so far as that party itself is a proxy for the harm to the market. By contrast, since the goal of the ITC's statute is to remedy for harm to the industry or to trade and commerce -and such harms would have to be eventually shown in a case like ours before a remedy would be imposed -there is no need to closely tie such broader harms to the market to the precise amounts of harms suffered by the particular complainant.
A second key difference between these two statutory regimes relates to the different mechanisms the statutes use to accomplish their goals. The remedy provisions of the Clayton Act benefit much more than just the private plaintiff. They are designed to benefit the public, echoing the view that the private plaintiff is serving, indirectly, as a proxy for the market as a whole. For example, the enhanced damages provisions of the Clayton Act, including treble damages and attorney fees, provide general deterrence against anticompetitive conduct. In addition, the broad equitable power of the injunction has allowed courts and agencies to deploy myriad structural remedies to provide future protection against such conduct. In a sense, this mix of remedies is designed to reward the prospecting risks of a private plaintiff incurring the costs to act as a private attorney general, but under the private antitrust injury doctrine, such remedies must then be reinedin to ensure they are not used to unjustly enrich that particular plaintiff with remuneration beyond the particular antitrust harm it actually suffered or to deter pro-competitive conduct of defendants in general. By contrast, the provisions in Section 337(a)(1)(A)(i) and (iii), however, are much more direct in that they protect against injury to the industry 28 or to trade and commerce more broadly. Harm to the particular complainant is essentially only relevant in so far as it shows harm to the industry or to trade and commerce more broadly. In turn, the remedies the ITC's statute provides are more modest and direct in stopping any such broader harm that is determined to exist through a complete investigation. The remedies available under the ITC's statute are limited to an exclusion order and a cease and desist order. 29 The directness of the Commission's statute decreases the risk of the errors associated with the indirectness of a proxy approach. Furthermore, the more 27 See Brunswick, 429 U.S. at 486-87. 28 To be sure, the industry includes its workers, who routinely appear at the ITC on their own behalf as well, as they have in this case. 29 The distinction between the Commission's remedies and district court injunctions was explored Distinguishing the different categories of error risk that are inherent in particular underlying antitrust arguments reveals additional reasons why the private antitrust injury doctrine appears to be a particularly poor fit for a Commission case involving the type of antitrust issues raised here. As with many fields of law, error cost analysis is central to antitrust, because the legal and the economic components of judgments in this area are prone to both over inclusiveness and under inclusiveness. In large part this is because antitrust analysis requires a significant number of educated guesses about possible alternative states of the world that either did not come into existence or have not yet come into existence. It also may be due to the inherent complexity of the issues and the inevitable confusion that sometimes follows jargon.
Even in areas of antitrust in which there might at first blush appear to be broad consensus, there can be found much more variation on closer inspection. For example, significant debate has long existed in antitrust about what types of horizontal agreements -agreements among competitors -are bad for the economy, even though horizontal agreements might be seen as the clearest example of a type of conduct prohibited by our antitrust laws since they are the focus of the very first section of our Nation's very first antitrust law, Sherman Act Section 1. Most recognize that some may be good, such as those involving certain technological standards. Consider an agreement among car manufacturers to build cars best adapted for driving on only one side of the road to foster the social goal of accident avoidance. According to the OECD, "agreements between competitors related to research & development, production and marketing can result in reduced costs for companies, or improved products, the benefits of which are passed on to consumers." 31 Most also recognize that some may be bad, such as so-called hard core cartels restricting the key competitive parameters of price, output, quality, variety, or innovation. According to the OECD, the categories of horizontal 30 Simply put, at the conclusion of an investigation in a case such as this one, if the Commission ultimately determines there to have been a violation, the extent of the remedy available from the Commission is essentially only that the products in question would be excluded from the U.S. market, perhaps augmented by a cease and desist order limited to particular named parties who either appeared before the Commission and lost after having had a full and fair opportunity to argue the merits of their case, or chose to default. 31 See http://www.oecd.org/competition/cartels/.
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agreements "most often defined as hard core cartels are: price fixing, output restrictions, market allocation, and bid rigging."
32
The complexity of the antitrust landscape extends deeper from there along several dimensions. Even practices ordinarily otherwise viewed under the per se rule have been allowed by courts in certain circumstances where there were appropriate countervailing benefits to the conduct. 33 In addition, while at least certain horizontal agreements have long been recognized to be subject to treatment as per se antitrust violations in the United States, significant debates exist over which of the many other types of conduct should be treated as per se violations, or subject to a rule of reason analysis, as well as whether some middle-level scrutiny should be employed in particular settings, such as quick look. 34 In non-per se cases, subject to a rule of reason analysis, pro-competitive effects of the allegedly anticompetitive conduct are considered. 35 Furthermore, in appropriate settings, a particular restraint that would be illegal standing alone may be permitted if merely ancillary to an agreement that is otherwise globally legal in that it is determined to be efficiency enhancing while the particular restraint in question is reasonably related and reasonably necessary to the pro-competitive effects of the overall agreement.
36
The Supreme Court, itself, has made clear on multiple occasions that lurking behind all of antitrust is vigilance about error costs. As the Supreme Court put it: "[m]istaken inferences and the resulting false condemnations 'are especially costly, because they chill the very conduct the antitrust laws are designed to protect. '" 37 This concern is echoed in significant academic debate, much of which has focused on predatory pricing and the risks of over-enforcement of antitrust laws. 38 direct response to these concerns, that the courts have adopted a number of safeguard measures. For example, the Supreme Court has explained that "it is only after considerable experience with certain business relationships that courts classify them as per se violations" of the antitrust laws. 39 Similarly, the requirement for private litigants to plead and prove recoupment in a predatory pricing case was designed to test the plausibility of the plaintiff's anticompetitive explanation.
40
That doctrine also provides important mitigation against the risk of plaintiffs shaking down antitrust defendants for high pecuniary settlements by raising the threat of significant damage awards, further boosted by trebling and fee-shifting as well as by the high transaction costs of potential class action litigation.
Most of the cases relied upon by Respondents in this investigation to support the imposition of the private antitrust standing doctrine involve forms of conduct that have long been treated as significantly less likely to be anticompetitive (and likely even pro-competitive) by the courts than the type of hard core cartel conduct that is alleged in this complaint. These are all settings in which an especially heightened scrutiny of the plaintiff's complaint is warranted. Such heightened scrutiny mitigates one type of error cost: the over-inclusiveness in antitrust enforcement that runs the risk of chilling what may otherwise be procompetitive conduct.
For example, ARCO was brought under Section 4 of the Clayton Act and turned on "the question whether a firm incurs an 'injury' within the meaning of the antitrust laws when it loses sales to a competitor charging non-predatory prices pursuant to a vertical, maximum-price-fixing scheme." (1989) . To be sure, whatever the risks and tradeoffs may be when predicting what present and future benefits and harms may be invoked when considering a particular market within our national economy, including options for market entry and for competition in other areas of the national economy, especially when focused mainly on pecuniary profit, the risks and tradeoffs may be both quantitatively and qualitatively different when considering a potential cartel among large industrial firms in a much larger country than ours in which the national government plays a significant role in its own national economy in general, and in its internal firms in particular, and may have a range of short and long term interests other than the ordinary pecuniary notions of money, business, and profit, including perhaps relating to national security, that may be materially adverse to those of the United States. category of conduct that includes horizontal agreements for predatorily low prices, as well as many other forms of collusion on both price and output.
To be sure, the complaint about this more troublesome category of alleged conduct does beg an important question about why, exactly, Complainants in this investigation took the position they were not able to show antitrust injury flowing from that conduct. 42 Although federal courts often do apply a predatory pricing analysis, including the requirements that plaintiffs plead and prove below-cost pricing and recoupment, to cases involving pricing as the sole or clearly predominant mechanism of exclusionary conduct, predatory pricing is not required to support a finding of antitrust injury in federal court. 43 For example, in Retrophin, the district court found that "there is no alleged procompetitive aspect to the challenged conduct," and antitrust injury was sufficiently alleged where "[plaintiff's] injury-exclusion from the Relevant Markets-is inseparable from the alleged harm to competition." 44 Similarly, in this investigation, the relatively small number of firms in the relatively concentrated domestic steel market, supports the inference that if there turns out to be material antitrust harm to the industry in this investigation, then that injury would also flow to Complainant, itself. 45 Indeed, courts have found the antitrust injury requirement to be met where the alleged antitrust violation and the particular plaintiff's position in the impacted market, by their very nature, are such that the violation's widespread harm to the market extends to the particular plaintiff as well. 46 Courts do so while also appropriately recognizing that a plaintiff's mere participation in a market is not sufficient to meet the antitrust injury requirement. 47 But regardless of why Complainants in this particular investigation took the position they could not show antitrust injury, the basic question explored in this paper is whether the basic reasons set forth by the courts using the legal doctrine of antitrust injury are apposite to the setting of a Section 337 investigation.
Another example of that reasoning can be seen in Energy Conversion Devices, where there was no allegation of any agreement among the defendant firms to recoup losses from below-cost pricing, or otherwise coordinate pricing details or output details. 48 As with ARCO, that stands in contrast to this investigation, where the complaint explicitly alleges the type of horizontal agreement generally recognized to be of significant risk of economic harm like a hard core cartel involving agreement over much more than price predation (low pricing), such as essentially full spectrum price coordination for every aspect of "'pervasive, nationwide, effective conspiracy which by its very nature would have affected the demand curve for chiropractic services and therefore adversely affected income of chiropractors'")(citation omitted); In re Warfarin Sodium Antitrust Litig., 214 F.3d 395, 397, 401-02 (3d Cir. 2000) (In a case involving alleged unlawful attempts to monopolize in violation of § 2 of the Sherman Act, and reversing lower court's decision that class plaintiffs lack standing for injunctive relief under § 16 of the Clayton Act, the Circuit Court found the indirect purchasers "suffer[ed] antitrust injury" because " [they] were the target of [defendant's] antitrust violation" and "[t]he excess amount paid by [the purchasers] not only is 'inextricably intertwined' with the injury [defendant] aimed to inflict, the overcharge was the aim of [defendant's] preclusive conduct"). 47 See, e.g., Fair Isaac Corp. v. Experian Information Solutions, Inc., 650 F.3d 1139, 1145 (8th Cir. 2011) (rejecting plaintiff's damages and injunctive relief claims and plaintiff's argument that "it has suffered an antitrust injury because . . . [it] 'is the target of an illegal conspiracy or an effort to monopolize a market'. . ." due in part to finding that "losses stemming from [competitor's] mere existence in the market and from [plaintiff] lowering its prices to compete [] do not constitute antitrust injury"); Ginsburg v. InBev NV/SA, 623 F.3d 1229, 1235-36 (8th Cir. 2010) (rejecting indirect purchaser plaintiffs' request for divestiture under § 16 of the Clayton Act, for alleged violation of § 7 of that Act (unlawful merger), and holding that while "injury of higher retail beer prices . . . is a type of antitrust injury," "any antitrust injury Plaintiffs could prove would be both speculative and localized" because "'brewers develop beer pricing and promotion strategies on a "local" market basis, based on an assessment of local competitive conditions'") (citation omitted)). 48 Energy Conversion Devices Liquidation Trust v. Trina Solar Ltd., 833 F.3d 680, 682 (6th Cir. 2016). ("Missing from the complaint is any allegation that the competitors not only agreed to lower prices but also planned to earn back what they lost-to recoup the losses by charging anticompetitive prices in a cornered market."). The court's entire analysis in Energy Conversion Devices is focused on the long-recognized debate in the antitrust case law and academic literature about the benefits to consumers from low prices and the error costs that arise when courts too easily accept predatory pricing arguments.
(Page 14 of 20) pricing (both substance and timing of pricing from low to high and any steps in between) as well as output coordination. 49 It makes good sense for a tribunal like the one in Energy Conversion Devices to have skepticism about acting against low pricing. Because consumers benefit from low prices, the tribunal has reasonable confidence about overall social benefit; and because consumers only may be harmed later if the prices are later raised to above-competitive levels and kept there, the tribunal has reasonable skepticism about risk of overall social harm. Yet, such skepticism about low pricing behavior is of little relevance to behaviors relating to the many other aspects of pricing, or to the many other aspects of output that are alleged in this investigation.
Sustained full spectrum pricing coordination can drive out competition without benefitting consumers, such as by interfering with competitors' actual or prospective business relationships with the full production team, which includes investors, suppliers, workers, collaborators, wholesalers, distributors, and the like. Similarly, successful coordination to restrict output is recognized as a classic risk to consumer harm. The harm to the market that could flow from the type of broad spectrum market manipulation alleged here is analogous to what could happen if a single massively dominant player in the market were able to effectively set the bid and ask prices and quantities for almost every attempted point of sale along the value chain for finished steel. The degree of international uproar about allegations of bid rigging around the London Interbank Offered Rate (LIBOR) over the past decade suggests broad consensus that such bid rigging would be widely seen as a serious harm to the market itself.
Put differently, not only does the complaint in this investigation allege more than was the focus of the Court's opinion in ARCO by pleading both price predation -instead of no predation -plus coordination to restrain output, the complaint in this investigation goes further than what was at least the focus of the court's opinion in Energy Conversion Devices by pleading almost full spectrum price coordination -not merely predation -as well as coordination to restrain output. Indeed, the one example of Commission members expressing concern about the private antitrust injury doctrine 50 involved single firm conduct alleged to be monopoly maintenance under Sherman Act Section 2 after "lawfully acquired monopoly power" and mere disparagement of the competitor's product. 51 But, again, in this investigation, the alleged conduct underlying Complainant's antitrust claim is a horizontal agreement allegedly involving conduct directed to both output restriction as well as price, which is of a type generally recognized to raise significant risk of economic harm like a hard core cartel. 52 The allegations in this investigation are different than in those cases cited by Respondents. When federal courts are faced with settings where heightened scrutiny of a plaintiff's allegations is not warranted -because there is decreased risk of over-inclusiveness in antitrust enforcement and decreased risk of chilling pro-competitive conduct -the courts caution against imposing unduly simplistic and mechanical rules regarding predatory pricing in order to avoid placing "a significant portion of anticompetitive conduct outside the reach of the antitrust laws without adequate justification."
53 Importing the antitrust injury doctrine into the ITC's 337 docket may pose similar risks.
C. Fitness to Different Categories of Statutory Protections
Courts applying the antitrust injury doctrine have shown a keen sensitivity for the need to lower the burden imposed by the doctrine to fit the nature of the particular provisions of the underlying statute sought to be enforced. For example, courts have applied a materially lower threshold for the antitrust injury doctrine in those cases brought by private plaintiffs under Section 16 of the Clayton Act than
In private antitrust litigation, it is not sufficient for the plaintiff to make out a violation of the antitrust laws and a derivative harm to the plaintiff. The plaintiff also must show that the harm to him results directly from the injury to competition and not from some other consequence of the challenged action."). 51 See id., Views of the Comm'n, at *5-6 (emphasis added). 52 See, e.g, Federal Trade Comm. & U.S. Dept. of Justice, Antitrust Guidelines for Collaborations Among Competitors, § 3.3 at 10-11 (2000) (absent overriding benefits, agencies will challenge types of horizontal agreements recognized to be suspect "where the likelihood of anticompetitive harm is evident from the nature of the agreement") (emphasis added)). 53 See, e.g., ZF Meritor, 696 F.3d at 278 ("Although the Supreme Court has created a safe harbor for above-cost discounting, it has not established a per se rule of non-liability under the antitrust laws for all contractual practices that involve above-cost pricing. . . . Nothing in the case law suggests, nor would it be sound policy to hold, that above-cost prices render an otherwise unlawful exclusive dealing agreement lawful. We decline to impose such an unduly simplistic and mechanical rule because to do so would place a significant portion of anticompetitive conduct outside the reach of the antitrust laws without adequate justification.") under Section 4 of that act. 54 There are two differences between these two statutory provisions that explain this lower threshold: one is that Section 16 provides only injunctive relief, while Section 4 provides monetary relief; and the second is that Section 16 focuses on threat of harm rather than actual harm, which is the focus of Section 4. 55 This shows that the antitrust injury doctrine itself shows sensitivity to both the underlying statute's type of harm and type of remedy.
Such sensitivity within the antitrust injury doctrine, on its own terms, shows how the doctrine may require essentially no burden in the appropriate setting. its threat to a particular plaintiff that is "by a violation of the antitrust laws," 57 the antitrust injury doctrine in the setting of a Clayton Act Section 16 injunction case still requires a type of proximate causation between the particular harm or threatened harm to the plaintiff and the underlying harm or threatened harm to the market that the antitrust laws are designed to prevent.
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The same reasoning leads to the opposite conclusion where the statutory regime avoids such a proximate causation and instead focuses on the direct harm to the market. Unlike the focus in Section 16 of the Clayton Act on harm to the plaintiff, the provisions in the ITC's statute -Section 337 -explicitly require the ITC to deal directly with harms to the industry or the market (rather than to the particular plaintiff), as explored earlier. 59 Where the statute protects the market rather than the individual complainant, the antitrust injury doctrine's own internal logic does not compel the imposition of a burden to show harm to the particular private actor bringing the complaint.
D. Self-Initiation
Such intense focus on Section 337's direct protections for the industry and the market does raise an interesting question about the role of the particular complainant in an antitrust case brought under that statutory provision. There appears to be broad consensus that the ITC can self-initiate an antitrust case under Section 337 and in such a proceeding would not be required to apply the antitrust injury doctrine to itself or to anyone else. For example, while the ITC's independent Office of Unfair Import Investigations (OUII) took the position in this investigation that in its view the ITC should import the private antitrust injury doctrine when a private party brings an antitrust complaint before the ITC, even OUII recognized that if the ITC self-initiated the present investigation, then the beyond speculation and, that if there is cognizable damage, the plaintiff is the appropriate person to assert it for antitrust purposes. 60 OUII is correct that the ITC, like the Federal Trade Commission (FTC), has independent authority to institute and litigate antitrust investigations under section 337. 61 Yet, it seems odd to make the legal distinction OUII is making in an investigation such as this one (between a self-initiated and a party-initiated proceeding) given that the ITC voted to initiate this investigation after the complaint was filed. After all, if it turned out there really were harm to a domestic industry or trade and commerce in this case, it would be strange for the ITC to have to dismiss this action and deprive itself of the benefit of the advance work and ongoing work of the private party, only to either sit idle or expend the resources to -flying solo that time -reinitiate and proceed to completion.
E. ITC as an Additional Option to More Traditional Venues
Keeping the private antitrust injury doctrine out of ITC practice also leaves society with a relatively low cost additional option to have private litigants bring antitrust causes of action in a forum -the ITC -that offers a distinct blend of characteristics not available in the federal courts or before the other agencies. 62 and the ITC have various rules at their disposal to police bad-faith litigation tactics. After district court litigation, the reviewing courts typically have a black-box jury verdict and the opinion of a single jurist. After litigation before the ITC, the reviewing courts typically have an extensive administrative record, with the opportunity for it to have been bolstered by the legal advocacy on behalf of the public interest from the ITC's independent Office of Unfair Import Investigations ("OUII") as well as potentially by the ITC's extensive staff of economists, industry experts, and investigators, and that typically includes an administrative law judge's opinion and the opinion of a plurality of Commissioners. District court proceedings in complex commercial cases like antitrust typically span 3-5 years. ITC 337 proceedings typically span 18 months. Further, while government antitrust enforcement by the Department of Justice Antitrust Division (DoJ) and the FTC inherently involve the political impact of the Executive Branch both as the direct supervisor of the Department and as the one designating the FTC Chair from the members who are typically in the President's party (and typically backed up by a majority in the President's party), the ITC is statutorily mandated to have (when all seats are filled) a politically balanced even number of Commissioners with a Chair required to rotate person and party every two years. 63 This all adds up to a view of the ITC as one option for private litigants to bring antitrust actions that provides a unique blend of characteristics not available through the other venues. 64 And in recognition that ITC action might clash with the foreign policy or domestic policy goals of the Administration, 65 it should be kept in mind that ITC Section 337 remedial orders are subject to a statutory period of Presidential Review.
III. CONCLUSION
In sum, the private antitrust injury doctrine is neither explicitly called for by the ITC's statute, nor by the substantive antitrust statute. It also does not seem to fit either the architecture of Section 337 or the practice of 337 investigations at the ITC that raise antitrust arguments like those in the present investigation. Therefore, the antitrust injury doctrine should not be imported into the ITC's Section 337 portion of its docket.
